
EX PARTE OR LATE FfLED

FE:JERA .... CO"-1V1U'JIC~TIONS COVlV1ISSIO"-;

W.ASH I NGTO""

DOCKErFILE COpyORIGINAL
April 20, 1994

RECEIVED

'APR2 51994

The Honorable Jeff Bingaman
United States Senate
110 Hart Senate Office Building
Washington, D.C. 20510-3102

Dear Senator Bingaman:

Thank you for your recent letter expressing concern about
the regulatory burdens imposed on operators of small cable
television systems under the Commission's rate regulations.

The Cable Television Consumer Protection and Competition Act
of 1992 specifically requires the Commission to:

design such regulations to reduce the administrative
burdens and cost of compliance for cable systems that
have 1,000 or fewer subscribers.

When the Commission adopted its initial rate rules in April
of 1993, it incorporated several provisions that were designed to
relieve the administrative burdens the rules had created for
small systems. The Commission came to recognize, however, that
further consideration of this problem was needed. Consequently,
a Further Notice of Proposed Rulemaking was issued to solicit
comment on how the rules might be improved in their application
to small systems and an administrative stay of the rules was
issued until that review could be completed.

On February 22, 1994, new rules were adopted for the
industry as a whole and for small systems in particular. The
Commission concluded that some immediate additional relief for
smaller systems was warranted and that further proceedings would
be needed to finally fit the rules to the circumstances of small
systems. -I have enclosed several releases that describe the
changes that the Commission has adopted.

~he changes are of two types. First, there is relief that
is purely administrative in nature, i.~., is designed to address
the paperwork burdens that the rules created. Under these
revised rules certain systems may avoid the need to engage in
complex calculations to develop reasonable rate level
justifications. Other systems are permitted to average the
necessary financial data on a company wide basis so that
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individual calculations are not needed to develop the required
lIat cost ll equipment and installation charges for each franchise
area.

Second, the general requirement that the industry reduce
rates by the so-called competitive differential (the estimated
difference in rates between competitive and noncompetitive
systems) does not apply to certain small system operators. For
this purpose a small system operator is defined as having 15,000
or fewer subscribers on a company wide basis. These systems,
during a transitional period while further cost studies are
undertaken, will not have to reduce rates by the new 17%
differential. In addition, small systems and the industry
generally will not have to reduce rates below the II benchmark II

level established in the rules during this transitional study
period. They may, however, be required to forego certain
inflation based adjustments during this period.

I recognize that the operators of small cable systems had
hoped for either a total exemption from the rules or for much
more drastic relief. The Commission, however, has had to strike
a balance that is sensitive to the special situations of these
systems yet still protects their subscribers. These subscribers
need the protection of the Cable Act and our rules just as much
as subscribers to large systems.

Sincerely,
1 /

---/--
Reed E. Hundt

Enclosures



NEWS
FIDIRAL COMMUNICATlONS COMMISSION
191' M STRIIT. N.W.
WASHINGTON. D.C. 20SSt

....- ,.......,.."... 102 I e.:l2·505V
".c.......... of ,.... ~ ....

202/mooOOQ2

T~., '. ,,, ","0110<'.~_0' Co.'''''',_ Ie'_ A_1M Of ,... ,"" t••, Of • C4m...",,,,,, OtO~
CO"',,,,''',., Clf'C'i1 iel_ s.. WCI. 'CC !15' 1G 3a5 ,0 C e,C ,.,..
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Protection and Competit~on Act of 1992;
Report and Order and Further Notice of Proposed Rulemaking

MM Docket No. 93-215 \'
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The Commission today announces its adoption of interim rules
to govern cost of service proceedings initiated by cable
operato~s. The Commission anticipates that most cable operators
will set rates by applying the revised competitive differential
approach announced today, rather than through the cost of service
approach. It recognizes, however, that the cost of service
approach may be appropriate for some operators. The interim cost
of service rules are carefully designed to ensure that
subscribers are charged reasonable rates, and that cable
operators have both the opportunity for adequate recovery, and
incentives to upgrade their systems and introduce new services
and capabilities.

Cost of service proceedings may be elected by cable
operators facing unuaually high coats. Thea. operators will have
their rates based on their allowable coses, in a proceeding based
on principles similar to thos. that govern coae-baaed raee
regulation of telephone companiea. Under ehis methodology, cable
operaeors may recover, through the raee. they charge for
regulated cable service, eheir normal operaeing expenses and a
reasonable return on invesemene.

~_t:s~"~""e

tJll4 1M p_M, f;udeOl; Inn'I;-Ol; SJ;tpc"rc!I: To be
included a.~· part of ·plant in service,· the largest cOllPODent of
the rateb..., plant muae be used and useful in the provision of
regulated caDle service, and must be the result of prudent
invesement. ODder the.e standards, the plant muae directly
benef~ the subscriber and may not include imprudene, fraudulent,
or extravagant outlays.

Modified Original Cost valuation: Plane in service will
generally be valued at its case at the time it waf originally
used to prOVide regulated cable service. In order to permit a
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slmplified method of cose valuaeion in the case of systems that
were acquired by the current operator, plant may be valued at the
book cost of tangible assets and allowable intangible assets at
the time of acquisition.

Excess Acquisition Costs: Acquisition costs above book
'/al~e are presumptively excluded from the raeebase. The
Commlssion believes thac, in mose cases, excess acquisition costs
such as "goodwlll" ::-ep::-esene the value of the monopoly ::-er.ts t::e
acq~l::-e::- ::oped to earn durlng the period when the cable system
was ef:eccively an unregulated monopoly. These monopoly rents
would not be ::-ecoverable from customers where effective
competition exists, the touchstone for rate regulation under the
Cable Act. The Commission also recognizes that there may be
situations where operators could make a cost-based _howing to
rebut a presumption of excluded acquisition costs. ~he~

Commission will conside::- such showings under certain .~

ci::-cumstances.

Additions to Original and Book Costs: Some costs incurred
after original costs and some intangible, above-book costs may be
allowed. For example, cable operators may have incurred start-up
losses in the early years of operating their systems. The
Commission will permico reasonable start-up lo••es to be added to
original costs recoverable by the operator, limited to losse.
actually incurred during a two-year start-up period and amortized
over a period no longer than fifteen years. Certain other
intangible acquisition costs above book value, including costs of
obtaining franchise rights and some .tart-up organizational costs
such as costs of customer lists, will also be allowed. Other
intangible acquisition costs will be presumptively disallowed.
Carriers may challenge this presumption, however, by showing a
direct relationship between the costs incurred and benefits to
customers.

Plant under Cgpttruc;tign: Valuation of ·plant UDder
construction- will u.e a traditional capitalization methad.
Under this approach, plant under cOlWcructiOll ia exc:lw:lecl frOlll
the rateba.e. The operator <:apita~~zea an allowance for f1.U1C!a
used during co~truetiOQ (AI'tJ'DC) by inc:lud i 01. it: in the coat of
construction. WIleD plaa.t is placed into HJ:Yic:e, the regvJ.ated
portion of the coat: of conatruction, includiAg AI'ODC, is included
in the raeebaa. aDd recovered through depreciation•.........

Cash WgrlsiM CApital: ',The Commi.sion expect. to allow
operators flexibility in choosing a method o~ d.termining the
costs of funding day-to-day operation., a. embodied in cash
working capital. Because cable operators generally bill for
regulated services in advance, the Commission will presume zero
cash working capital. Operators may use onaof several methods
for overcoming this presumption, including the Simplified Method
for telephone carriers in Section 65.820(e) of the Commission's
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Rules.

Other Costs - Excess Capacity. Cost Qverruns. and Premature
Abandonment:· A cable operator may include in the ratebase excess
capacity that will be used for regulated cable service within one
yea=. Cost overruns are presumptively disallowed, but operators
~ay overcome thLs presumptLon by showing that the costs were
~r~cently ~~curred_ Costs associated wLth premature abandonment
of plant are recoverable as operati~g expenses, amortLzed over a
term equal to the remaLnder of the original expected life.

Permitted Expense.

Ooerating Expenses. The Commission adopts standards that
will permit operators to recover the ordinary opera~ing,expenses
l:1curred in the provision of regulated cable services. 0\.

Depreciation. The Commission will not prescribe cable
system depreciation rates, but will evaluate the reasonableness
of depreciation rates submitted by cable operators.

Taxes. Corporat~ons may include an allowance for income
taxes at the statutory rates in their cost of service showings.
Subchapter S corporations, partnerships, and sole proprietorships
may also include an allowance for taxes based on earnings
retained in the regulated firm.

The Commission establishes an interim industry-wide rate of
return of 11.25% for presumptive us. in cable cost of service
proceedings. It solicits comment on whether this interim rate
should be made permanent.

Rat:e D."elcPMlLt: &Del Cost: SUppo~t:

AccoUAting BlqUir_nt.: ~ C~ssioll adopts a aua.ary
list of accounts, aDd requires cable .,.t.. operators to support
their cost of service studi•• with a re~rt~of their revenues,
expense., aIId ~CIIItIlt. pur'lIUaIlt to tut li.t of accOWlt.. The
Commis.ioa &1_ dec:icte. to e.tablish, after further step.
described 1D the Further Iotice, a unifo~ .,.te. of accounts for
cable operatora. The- uni,form systelll of accounts will apply only
to operatora that elect to set rat.. based Oil a cost of service
showing. A uniform syet_ of accounts will eD.Iure that operators
accu~ately and con.istently record their revenues, operating
expenses, depreciatioll expenses, and inve.tment. In reaching
this decision, the Commis.ion notes that accounting records will
serve as the principle source of information on cable operators
that elect cost of service regulation and a uniform system will,
therefore, help keep variations in accounting practices from
unduly complicating cost of service proceedings.
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co~t Allocation Requirements: The Commission adopts COSt
allocat~on rules that require cable operators to assign or
allocate all costs and revenues identified in the summary level
accounting form either to the equipment basket or to one of five
service cost categories: basic service activities, cable
programming servlce activities, other programming service
aC~lvl~ies, other cable ac~ivities, and noncable actiVities. To
:~e ex~e~c ~ossible, costs must be directly assigned to the
=acecorv ~cr ~hlCh the cost is incurred. Where direct assianme~~

~3 ~;c possible, cable operators shall use allocation standards
:~ccrporated in current Section 76.924(e) (f) of the Commission's
rules.

Affiliated Transactions: To keep cable system operators
trom engaging in improper cross-subsidization, the Commission
adopts rules governing transactions between cable op~ra~ors and
their affiliates. ~

Procedural Requireaent.

Threshold Requirements for a Cost of Service Showing: There
are no threshold requirements limiting the cable systems eligible
for a cost of servic~:showing, except for the two-year filing
interval described below.

Historic Iest rear: Cost of service sbowings shall be based
on a historic test year, adjusted for known and measurable
changes that will occur during the period when the proposed rates
will be in effect. The test year should be the last normal
accounting period. In the ca•• of new syse_ for which no
historic data is available, a projeceecl te.e year may be used;
the assumptions on which the projected test year are ba.ed will
be subject to careful scrutiny.

Coss:. of Soryis. Filing Intoryal: After rates are .ee under
a cost of service approach, cabl. operator. ..y DCt file a new
cost of service shawing s:.o ju.tify new rat.. for two years ab.ent
a showing of sp.cial circumatanc~~.

COlli of ScIaiS" rpm: The eo_i••ion adopta a fora to be
used. by cable operaton lllaJcing. coat of ..mea .bowin98. Th.
Commis.ion .eat.. tbat this form will be made available
elec~ronically.. eoon •• possible.

Ham-big Sbgyipq; In individual c...., the eo-t•• ion will
consider the Deed for special rate relief for a cable operator
thae demonstrates that the rate. s.t by • co.t of .ervice
proceeding would constitute confiscation of inv••emellt and that
some higher rate would not represene exploitation of cu.tomers.
The operator would be required to show that uale.. it could
charge a higher ras:.e it would be unable to maintain the credit
necessary to operate and would be unable to attract investment.



The operator would also be required to show that its proposed
rates are reasonable by comparing them to the rates charged by
similar ~ys~ems. In considering whether to grant such a request,
the Comm1SS1on will consider the overall financial condition of
:he cable operator and other factors, such as whether there is a
~ealist~c threat of termination of service.

Small Systema

The Commission adoots an abbreviated case of service form
:or use by small systemS, to reduce the administrative burdens of
cost showings for small system operators. The information must
be certified by the operator as correct subject to audit by the
Commission. The Commission solicits comments on the pOSSibility
of exempting small systems from uniform system of aCOpu~ts

, \ 'requ.lrements. .'~

Streamlined Co.t Showing for Upgrade.

The Commission adopts a streamlined cost showing for
upgrades. Onder this showing, operators would be permitted to
adjust capped rates by the amount of the net change in costs on
,account of the upgrade-. Operators must: reflect in rates any
savings associated with upgrades and must apply cost allocation
rules applicable to cost shOWings generally.

The IncClt:ive tJpgrade Plan

The Commission announces an experimental incentive plan that
provides subscribers with aaaurances that rates for current
regulated services will not be increased to pay for upgrades that
are not needed to proVide their current .ervice. and provides
cable operators with incentives to upgrade their syste.. and
offer new services. Specifically, operators will be given
substantial rate flexibility for some e.tablisheel period of time
in setting rates for new ••rvice.. Operator. that elect to
operate under this plaD will cOllllllit to ....int.ining r.te., for
their current regulated service., ;:~clud:iD9 the baalc ..rvice
tier, at their c:uzorent level. Operators alao will ce-1t to
maintaining .t l ...e the s_ level and ~ity of serric.,
including t1Ia pzrcgz_ quality of their current regulated
services.

Operatora must seek Cqmmi.sion approval before ••tting rates
for new service. purauant to the plan. New ••rvice tier.
comprised of new p~ng as well as new functions that can be
used with existing tiers are eligible for this plan as long as
they are available and chargeable on an unbundled basis from
existing services.

The plan seeks to give cable operators a strong incentive to
invest in their networks and increase the services they offer to
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customers. This incentive is generated by giving the operator
broad flexibility in setting the rates for these added services
and capabilities. If the operator invests wisely and introduces
services that meet customer needs, it gains the opportunity to
achieve higher profits. The plan is intended to help achieve the
Cable Act'S goals of setting rates similar to those in
competitive markets. As in competitive markets, customers are
protect~d from monopoly rates for established services, buc
ent~e~~eneurs ~ho successfully introduce new products or improve
the ef::c:~ncy of their operations are rewarded through higher
j?rofics.

The Commission will entertain requests from operators
seeking to use the plan on an experimental basis, and seeks
comment on whether the plan should be made permanent~ The
Commission will accept proposals from operators as d~ e~e
effective dace of its cost rules.

Further Notice of Propo••d Rul-.king

Pending completion of cable system cost studies and the
development of experience through the case-by-case evaluation of
complaints, the Commission is adopting the current rules on an
interim basis. The Commission seeks comment on whether the rules
should be adopted as permanent.

Among other issues, the Commission s••ka comment on whether
11.25% is an appropriate rate of return and on wh.ther it should
adopt an average cost schedule approach for ...11 systems, and
possibly for larger systems as well. Th. Conai••ion delegates
authority to the cable S.rvice. Bureau to obtain detailed cost
information from cable operators to help ex-wine this approach.
The Commis.ion also seeks fureher data, analysi., and comment on
whether to include a produceivity factor in addition eo an
inflaeion factor in the benchmark/price cap formula. Ba.ed on
the current record, the Commi••ion propo... a 2' productivity
factor.

The unifom ay.c_ of accounts- propOaed. by the ce_iaaion in
the Further 19~iS8 i. derived. in pare frail tile syac_ cunently
used by the Cc iuiOllfor telephone cC'M'lpe'de. (... Part 32 of
the CoaII1aaial:L'. rul..) # but the Ce-i••iOA -u to siiiplify
tho•• rul....,.. adapt th... to the cable ~tzy. The Coaaission
requests tbaC lDduatry groups work with Coeei..ion ataff to
develop a pzqj'O.ecl UDiform ,system of account., with .. view
towards completioD of .. teneative proposal within 180 days. The
Commi,sion will then solicit comments fre. interested partie. on
the proposed uniform system of accounts before adopting a final
version.
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EXECUTIVE SUMMARY

February 22, 1994
Implementation of Sections of the Cable Television Consumer

Protection and Competition Act of 1992;
Report and Order and Further Notice of Proposed R~lemaking

MM Docket No. 93 -266 '\ \~,

The Commission today adopted a Second Order on
Reconsideration, Fourth Report and Order, and Fifth Notice of
Proposed Rulemaking in MM Docket 92-266, Implementation of the
Rate Regulation Provisions of the Cable Act of 1992. The Second
Order on Reconsideration modifies, among other things, the
Commission's previous b~nchmark approach for determining initial
rates of regulated cable systems. The Commission's revised rules
will better ensure that consumers are offered regulated services
at reasonable rates, and will provide incentives for cable
operators to launch new program services and invest in advanced
technology. ~he modified rate regulations will apply to
regulated rates in effect on and after the effective date of the
new rules; regulated rates in effect before that date will
continue to be governed by the old benchmark system.

The Revi.ed Competitive Differeatial

The Commission's revised competitive differential is based
on a strengthening of its statistical and economic model for
estimating the difference between rates charged by noncompetitive
systems and systems subject to ~eftective competition,~ as that
term is defined in the 1992 Cable Act. The Cc.aissioD'. model is
based on a survey of industry rat.s coDduc~ed;byCommission staff
in the winter of 1992. The competitive 'differential represents
the Commission's best determination of the average amount by
which the rates charged by a cable operator not subject to
effective competition exceed "reasonable~ rates.

,

In response to comments made by petitioners on
reconsideration, and ·upon further analysis by the staff, the
Commission significantly improved its statistical analysis of the
1992 survey results. This effort has resulted in a revised

(over)
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benchmark formula that is both more accurate and more
sophisticated. The revised benchmark formula will be used to
help estimate the competitive differential and to determine which
noncompetitive systems are covered by the phased ~mplementation

program described above.

In addition, the Commission revised its economic analysis to
better evaluate the record evidence concerning the rates charged
by the three types of systems Congress deemed subject to
effective competition (i.e., systems with penetration rates of
less than 30 percent, systems that face actual competition, and
systems operated by municipalities). In the Rate Order adopted
in this docket last April, the Commission computed i~e \
competitive differential by simply averaging the data f~F all of
the systems that meet this statutory definition. On
reconsideration, the Commission determined that the 1992 Cable
Act required it to "take into account" the rates charged by the
three different types of effectively competitive systems in
determining.reasonable rates, but did not require it to use the
methodology adopted last spring. In addition, the Commission
determined that its previous methodology understated the
competitive diferential by weighing systems on the basis of the
number of systems, rather than by evaluating which type of system
best illustrates a competitive price.

Under the revised approach for determining the competitive
differential, the Commission computed, and considered, the
competitive differential for each of the three types of systems
deemed subject to effective competition. After anal~ing the
various characteristics of the three types of effectively
competitive systems, and exercising its expertise and discretion,
the Commission determined that the best estimate of the average
competitive differential is 17 percent.

The Commission will issue forms upon rele..e of "he Order
for use in applying the revised cOmpetitive differential to rates
of regulated cable aystellUl. It also will, help operators apply
the r~vised benchaurk formula by making cable Service Bureau
staff available to answer questions and by distribution of a
computeri.ed. spread sheet.

P'uz"ther Cdllpetitive Rate Rollback.

Onder the Commission's revised benchmark regulations,
noncompetitive cable systems that have become subject to
regulation will be required to set their rates at a level equal
to their September 30, 1992 rates minus a revised competitive

(over)
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differe~tial of 17 percent. Cable operators who seek to charge
rates h~gher than those produced by applying the competitive
differential may elect to invoke cost of service orocedures the
rommiss: )n also adopts today in a separate action~

Although all noncompetitive systems will potentially be
subject to the new competitive differential, the Commission has
adopced a phased implementation program which will give ic more
time co evaluate whether certain noncompetitive systems have
lower than average competitive differentials. These systems
include ~oncompetitive systems with relatively low prices ..
(defined as systems whose rates would be below the tanchmark t*
after subtrdcting the 17 percent competitive differe~tial from II

their September 30, 1992 rates or reducing their rates ~o the new I
benchmark level). The phased implementation program will' also
apply to systems owned by small operators (defined for this
purpose as operators serving a total subscriber base of 15,000
or fewer subscribers and that are not owned or controlled by
larger companies) . .

While the Commission collects additional cost and price data
about the low priced and small operator systems, such systems
will not

f
be required to reduce their regulated rates immediately .k

by the ull competitive differential. Rather, implementation of ~
the full differential will be stayed pending completion of the
Commission's'cost inquiry. At the same time, to protect
consumers while the cost studies are being conducted, a system
subj ect to phased implementation will be re~ired to calculate
the extent to which its rate reduction falls short of 17 percent.
This reduction "deficit" will then be offset against any
inflation adjustment pending completion of the cost studies.

The Price Cap Governi.ng Cable Service Rate.

Calcul,tion 9f External Qosts. In addition to revising the
benchmark formula and the competitive differential uaed in .
setting initial regulated cable rate., the Commission adopted
rules to simplify the calculations used tbadjust tho.e rates for
inflation aDd external costs in the future. ODder current rules,
operators may adjust their regulated rate. annually by inflation
and up to ~erly by the net change in extemal costs. Any
change in external costs must also be measured against inflation
and adjusted for the corrected inflation rate. To simplify these
rate'adjustments, the Commission has separated the inflation
adjustment from the external cost adjustment. This refinement
will reduce the administrative burden associated with seeking a
rate increase. A form to be released with the Order will set
forth the specific steps for making these calculations.
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Copyright and pole Attachment Fees. The Commission also
determined to treat increases in compulsory copyright fees
incurred by carrying distant broadcast signals as external costs
in a fashion parallel to increases in the contractual costs for
nonbroadcast programming. The Commission will not, howeve~,

accord external cost treatment to pole attachment fees.

nA La Carte" Packages

The Commission also revised its regulatory treatment of
packages of "a la carte" channels. In its April 1993 Rate Orde~,

the Commission exempted from rate regulation the price of
packages of "a la carte" channels if certain conditio'ns \were met.
On reconsideration, however, the Commission determined t~at its
rules governing the provision. of "a la carte" channels in a
package should be refined to better ensure that the marketing of
channels in this fashion is designed to enhance subscriber choice
rather than evade rate regulation. When assessing the
appropriate regulatory treatment of "a la carte" packages, the
Commission will consider certain factors, among other
considerations, that would suggest that packages should not
qualify for non-regulated treatment, including : whether the
introduction of the package avoids a rate reduction that
otherwise would have been required under the Commission's rules;
whether an entire regulated tier has been eliminated and turned
into an "a la carte" package; whether a significant number or
percentage of the "a la carte" channels were removed from a
regulated service tier; whether the package price is deeply
discounted when compared to the price of an individual channel;
and whether the subscriber must pay significant equipment or
other charges to purchase an individual channel in the package.
In addition, the Commission will consider factors that will
reflect in favor of non regulated treatment such as whether the
channels in the package have traditionally been offered on an "a
la carte" b_sis or whether the subscriber is able to select the
channels that comprise the "a la carte" package. " A la carte"
packages which are found to evade rate· regulation rather than
enhance subscriber choice will be treated as regulated tiers, and
operators engaging in such practices may be subject to
forfeiture~ or other sanctions. This process will be conducted on
a case-by-case basis.

Baall Syst...

The Commission also lifted the stay of. rate regulation for
small cable systems, which were defined as all systems serving
1,000 or fewer subscribers. Thus, as of the effective date of
the Commission's new rules, noncompetitive, small systems will be

(over)
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subject to rate regulation. (The Commission will entertain
requests for extensions of time to comply if operators of small
systems meet certain showings requirements). To reduce the
regulat~ry burdens, particularly the equipment cost calculations,
that race regulation imposes on small systems, the Commission
also adepts two types of administrative relief :or small systems.

First, the Commission suspended, pending development of
average equipment cost schedules, the requirement for unbundling
equipment and installation charges, and permitted a simple
across-the-board reduction i~ each individual regulated rate
separately billed by the operator. This relief allow~ operators
of such systems to reduce their overall rates and the rate for
each regulated component (programming or ~ervice) by the revised
competitive differential, without the need to complete a Form 393
or to prepare a cost-of-service showing. This administrative
relief is available to independently owned small systems and
small systems owned by small operators. The Commission defined a
small operator for purPoses of obtaining administrative relief
as an operator that has 250,000 or fewer total subscribers, owns
only systems with fewer thaq 10,000 subscribers each, and has an
average system size of 1,000 or fewer subscribers.

,
I

I
Second, -the Commission decided to permit larger operators of I

small systems to use the average equipment costs of its small )1
systems in setting rates in individual franchise areas. The
Commission defined a larger operator of small systems as one that
owns more than one cable system, one of which has 1,000 or fewer
subscribers, and is not a small operator as defined above.

The Commission also determined that it would later provide
additional administrative relief for small systems by developing
an average equipment cost schedule that can be used by all small
systems to unbundle their equip~t and installation revenues and
rates. The coat schedule will be baaed 011 iDdustry-wide figures
derived, from the C.,..i ••ion' s coat survey\ (to be conducted over
the ne.xt·~twelve to eighteen months.) SUch a schedule will
ultimately be made available for use by all operators as part of
the Commission's efforts to simplify its procedures.

Ad.ju.~t. to capped Rate. for
Addition aDd Deletion of Chennel.

In the Fourth Report and
a methodology for determining
deleted from regulated tiers.
third alternative proposed in

Order, the C~ssion also adopted
rates when channels are added to or
This methodology is similar to the

the Third Further NPBM.

(over)
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In order to determine rates following the addition or
deletion of channels, each operator, after applying the revised
competitive differential, will adjust its per channel rates to
~e:lecc the proportionate decrease in per channel rates captured
by the Commission's rate survey, based on the total number of
~egulated channels. Under this approach, cable system operators
must pass on to subscribers the efficiencies and economies of
scale that arise as operators add channels to their systems.

The Commission also will treat programming costs as external
costs, to be calculated under the methodology described in the
Rate Order as modified by our Reconsideration Orders. Thus,
operators may recover the full amount of programming\expenses
associated with added channels. This will help promote"~the

growth and diversity of cable. programming to the benefit of
subscribers, cable operators, and programmers. Operators may
also recover a mark-up on their programming expenses.

The Commission stated that its methodology will provide a
ready way for operato~s to determine rates when new programming

. services are added to regulated offerings and will not be unduly
burdensome for subscribers, operators, and regulators. It is
also fully consistent with the revised approach to setting
initial regulated rates, can be used for deletions of channels
and moving channels among regulated tiers as well as for channel
additions, and protects subscribers on one tier from having their
rates raised by changes on other tiers. cable operators will use
an FCC Form, to be released with the text of the Commission
decision, to adjust capped rates when channels are added to or
deleted from regulated tiers, and to make external cost and
inflation adjustments.

Adju.tiDg Cappec! Rat.. for cabl. Sy.t_
C&rryiDg lCore ThaD 100 ChaDDel.

Finallt, in the Fifth Hgtice:Of Prggow.d lul.making, the
Commission seeks comment on whether it sbauld establish a
benchmark methodology.;tor adjusting capped rates when a cable
system carries more ttian 100 regulated channels, and if so, what
that methodology should be.



~)NEWS
FlDIRAL COMMUNICATIONS COMMISSION
191' lit STRIIT. N.W.
WASH'NGTON. D.C. 20554

........... In,."... 202 / 6.32·5050
~ ..... 0' 'M ,••ta

202 / U2-4002

r",. '. _n ......otltC....__.... 01 <:otr>....._ Iet.Of' ,,_... tZf t"- I..... ,.., 01. c__~~

cen'hl ...'.' Olf.C'" IetlClft s.e ...CI. FCC. 515 F 212 liS 10 C c"c ,.,..

Executive Sw:nmary

THIRD ORDER ON RECONSIDERAnON IN CABLE RATE REGULATION
AND TIER BUY-TIlROUGH PROCEEDINGS • \

(MM DOCKET NOS. 92-266 AND 92-262) \ \

Today the Commission adopted a Third Order on Recoosidmrion in MM DOcket Nos. 92
266 (Rate Regulation) aDd 92-262 (Tier Buy-Through·Provisions), Implementation of
Sections of the Cable Television Consumer Procectioo aDd Competition Act of 1992.

This notice summarizes me aetioDS taken in me Jbird Order on Rcr,gmidmtion.

1. .The 1992 Cable Ad provides for rquIatioa of cable services wbere a cable system does
not face "effective COIDpICidon. .. aDd die Aa pmvida tbree specific tesa for dcu=rmiDing
which systems face effective compeddoa. 1be secoad .. fbMII eft'ecdve compedcioD wbere
rhere is at least ODe a1f.eoMhe multichannel semce provider dill NICba IC leac 50~ of the
bouseholds in die fDDCb... IDd IC last IS~ of die bouseIIolds in die fraacbise area
subscribe to such altemative service(s).

The iran adop.:ttoday aftJrmI die Owmiaioa's ru1eI for cllllnninina die pnseca of
effective competilioD. u ..... on Aprill. 1993. in die followiDa ways:

• tbe subcribenIIip of~ wiD be ca.idired 011 a
annulllive ..... -j 191 .;. if ilac" ljS .., to
mul*,,"", ptOtidIa dill o«er propwnmi,. to at1eac SOS of die bDaIebolds in
me ti·...,...will be iDcluded in tbiI cumulldve IDlIIDule..;

· Sa'" M.-r It....T~ Syscems (SMATV) aad SWUM Televisioa
Receiw 0aIJ (TYRO) IIIIIIcribersbi in aD area may bodl be cOu-d. paenlly•

. toward nwri"l die U~ -. siDce saret1itl: service is .eDnlly available from at least
of these c:omplemeoary sources; aDd

-1-



2. This Order clarities that. for purposes of aU three pans of the 1992 Cable Act's
defmition of effective competition. housing units that are used solely for seasonaJ. occasional
or recreational use should not be counted. Therefore. a system will not be exempted from
rate regulation as a "low penetration" system if the reason for the low penetration rate is that
a large number of the households are unoccupied.

3. With regard to the 1992 Cable Act's requirement thac cable operacors have a race
s[ruccure chat is uniform throughout the cable system' s geographic area, the Order reaches
the followmg decisIOns:

.. cable operators may offer nonpredatory bulk discounts to multiple dwelling units
(MDUs) if those discounts are offered on a uniform basis to buildings of the same
size with contracts of similar duration. Races cannot be negotiated individuaUy with, ,
MDUs: . '~\

.. cable operators' existing contraCts with MDUs are grandfathered to the extent chey
are in compliance with rate regulation; and

.. the uniform rate strUCture requirement applies to all fraDchise areas. reguclless of
whether the cable system is exempt from rate rqu!atiOD because of the preseace of
effective competition. 'Therefore. a cable operatOr charIiDI competitive rara where it
is subject to effective competition is prohibited from chargiJla higber rata elsewhere.

4. The tier buy-d1r'oqh provision of the 1992 Cable Act prohibits cable operatOrs
from requiring subscribers to purchase anydJiDc odIer tbIIl die bIsic service tier in order to
obtain access to propammiDi ottered 011 a per<btnnel or per-pIOIrIID basis. Tbe Order
atrums that this provision applies to all cable syams. iDclucliDl dlose dw are oar subject [0

rate regulation.

5. This Order taka me foUowiDa acdoas widl repzd ro me process of cenifyiDa
local fraDchisiDg audlorides ro repIare cable service:

• it affirms die CoawiaioG's decisioa cbal. at dIia a-1IId ill ... ciJou"....., it
will not assert jurildicliaa over buic cabie service .... frandrisiDa IIIIIIoriIiIS have
chosen DOC ro ream- ares; .•

• it ..... till <:<WN"i__'.~ dIM friar.... IIIIborides wlrinc to
have dieC~i""rep1are basic rares must <:IeiIioiisare tbat proeordI from rheir
francbile tea wUl DOC cover die costs of rare repIIdoa:

!' it allows frmchism, aurborities to vol.wari1y withdraw dIeir certiticaioas if they
detenniDe dw rue rquIadoa is no loaaer in the best __ of local cable
subscribers aDd they have received no consideration in eXchange for meir decision to
decenify;



.. ie affums the Commission's jurisdiction over basic rates when a franchising
authority's ceniflCation is denied for lack of legal authoriry or for failure co adopc
regulations consistent with the Commission's rate rules: and

• it allows a franchising authority to cure any nonconformance with che
Commission's ruJes chat does not involve a subswuial or material regulatory contlict
before the Commission revokes Its certification and assumes jurisdiction.

6. The Order takes the following actions with regard to franchising authorities' basic
rate regulation:

• establishes procedures whereby the Commission will make cost dctenninations for
the basic service tier, when requested by local franchising authoritid\ in\'QJ1 effort to

.1

assist franchising authorities whose limited resources may preclude conducting cost-
of-service proceedings:

.. affIrms franchising authorities' right co order cable companies to provide refunds
upon a determination that basic tier rates are unreasonable;

.. clarifies tbal fraDchising authorities may delepte tbeir rare rqulation
responsibilities to a local commission or otber subordiDab: etUity t if so authorized by
state aDdIor loca1law;

• affums"1he Commission's decision dill cable operaIDn may DOt carer imo
seUlemeau qreemeDIS widl fnDCbisiDI audIorides 0UISide die scope of me
Commiaion's .... 1epiIdoaI. but srata dill die panies may sripu"te to any facts for
which mere is a basis ill me record:

.. clarifies tbat fraDcbisinI awborities are emided to request iDfomIIIioo from
the cable Opetuar......'. pcopriecIIy iafonNdoa. .. is ..-Illy
Dt'CeSIII7 to ...."..-*- IIIIde by die CIbII ...... oa PonD 393 II

well II tboIe .... ill aCI*..of..-nice sIIowiaI. '*modifW cbe
Commjqioots poIiIioa _ die coaftIte ,iliiry of JIICIl pcopIilIaIy i.afonIIIdoa
by deU:nDiDiDI- _ aDd local laws will JOWI1l~ --:

• clariftll_ 10 cbIl fnDCbi. fees 1ft calculii*' u a per.oa.fI of gross
reYeII*. brbi IIIdIorida must pt'OIDIKIy n:aam overp&JIDIII&I of fnaa:bite fees
to c:abIII opeabI .-It from me cable operuor's DIWly-diftrinistwl J1'OII
reveaaes dI=r teftDII (or ilIow cable openrors to decluct such overpaymars from

. future paymears);

• reminds fnnrJliliDa autborities dw tbey may impwforfekures aad tu. for
violations of tbeir Nles, orders, or decisions. including me failure to fde requested
informatio~ if permitted under state or local law; and

- 3 -



• modifies the Commission's rules co require chat cable operators comply wim
f~ing authorities' requests for infonnation. as well as chose made by me
Commission.

7. The Order takes the folloWing actions with regard to Fonn 393 (filed by cable
operators with their local franchising authority once that authority has certified to regulate
-:able serVIce. and with the Commission in response to a subscriber complaint):

• tnforms franchising authorities that. if a cable operator fails to file a Form 393.
chey may deem the operaror in default. find chat the operator's rates are unreasonable.
and order appropriate relief. such as a refund and a prospective rate reduction:

• intonns franchising authorities that they may order a cable opera~r tQ,file
supplementaJ information if the cable operator's form is facially incomple(e or lacks
supporting information. and me franchising authority's deadline to rule on the
reasonableness of the rates will be suspended pending the receipt of the additional
information;

• prohibits fIlings on anything but an official FCC Form 393 or a photoeopy, orders
cable operarors that have filed on a non-FCC form with the Commission to refile on
an official form widlin 14 days after the effective dare of this Order, and entida the
franchising authority to similarly order a refiliD& by a cable operatOr tba1 has filed on
a non-FCC form within 14 days from me effective date of this Order; and

• remiDds fraDcbisq aurborities tbat cbIy bave die discmioa to resolve questions or
ambiguities reprcliDa die appticacioa of die rua-"";,. process to individual
circ:umsranca aDd _ if c:haQenpd OIl appeal. die Commission will defer to the
franchisiDg audIority's decisioa if supported by a reuoaable buis.

8. The Order conri... CO require dill, wbeIl actwnisiDI rares. cable operarors
disclose cosa aDd'f~ buC cable opearon advertisiDI for _ldpIe sysrIaII OIl a I'eIioaal
basis may advertise I raaae of aetisaI rocaI prices. widIoal cWh-riDI tbe speciftc fees for
each area. ..-

9. Idem"" CIdaia CIbIe opearor pnaicelu pa4libIe evuioaI or vioIIdoas of me
Commission's .. rep'....... tier buy-cbloulb probibiIioa. such as:

• movbII poapI of~ offered in tiered plCbps to a Ia cane;

• collapsiDa muldple tiers of service into die basic tier;

• charJinl for services previously provided wit:bout extra charge

-4 -



• charging for services previously provided without extra charge
(e.g. routine services. program guides) un!ess the value of that service. as now
reflected in the new charges. was ween out of their basic rare number when
calculating the reduction necessary [0 establish reasonable rares.

• assessing downgrade charges for service packages that were added without a
subSCrIber's explicit consent.

10. The order recognizes that the 1992 Cable Act provides that the Commission and
the states have concurrent jurisdiction to regulare cable operators' negative option billing
practices and that the 1992 Cable Act docs not preempt the states from regulating those
practices under stare consumer proteCtion laws. "" •\

~\

11. The Order makes the following determinations with regard to equipment and
installation:

.. the rare-setting process already ret1ecu promocioaal cosa aud seasonal mainu:aancc
costs; therefore. rares may not be raised to reflect sucll cosrs: aud

.. no special scbedule for calculation of cbar1es for home wiriDI is Deeded when that
wiring is offered for sale to subscribers upon rerminadOll of cable service.

Action by the Commission February 22. 1994, by 1biJd Order on
Recoosideration (FCC 94--->. Chairman HUDdt. (etc.]

-FCC-

News Media Coauct· 1CaIea W_ or SuaD SIIIet • (201) 632-5050
Cable ScniceIBIna QXKr'I: Amy J. Zoslov at ('202) 416-01011Dd Julia

BucbaIllQ at (202) 416-1170.
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Report No. DC- ACTION IN DOCKET CASE February 22, 1994

FCC ORDaS P't1RTBBR RATB JlBI)tI'CTIOHS WHILE PUSERVING INCENTIVES
POR CABLB OPERATORS TO INVEST IN NEW SERVICES

The Commission today completed the first round of rate
regulation to implement the Cable Television Consumer Protection
and Competition Act of 1992. The Commission unanimously adopted a
comprehensive package including revised rate regulation rules;
rules and procedures allowing cable operators to present a cost-of
service showing; and an it~m involving reconsideration of other
regulation items adopted last April.

"These regulations are fair to cable subscribers, who will
pay reasonable rates, and fair to cable operators, who have strong
incentives for investment and innovation," Chairman Reed Hundt said
today. "We aren't claiming our job is over, but rather that our
first step is completed. These regulations will result in consumers
paying less for the same services or receiving more for the same
money," Chairman Hundt added.

Upon reconsideration of its original benchmark regulation, the
Commission decided to require that prices for regulated services
of all cable systems be lowered 17 percent. This reduction will be
reached through a two-step process.

The Commission took the first step on April 1, 1993, when it
required systems operating above a price benchmark average to come
down 10 percent. That action caused the prices of about two-thirds
of all systems to drop when comparing the same package of regulated
services. The Commission takes the second step, to ~ring prices
down another 7 percent, today. This will cause abeu' 90 percent of
cable systems to drop prices for the same package of regulated
services.

The Commission also adopted going forward rules designed to
preserve the incentives for the cable industry to continue building
the National Information Infrastructure and to add creative new
programming services to its cable offerings. Cable operators will
be able to add value to their regulated packages of cable services
and to create new, unregulated services.

(over)



-2-

The FCC's implementation of the 1992 Cable Act has already
brought an end to the r~pid price increases in cable services that
occ~rred following the implementation of the 1984 Cable Act. In
add~tion, the Commissin has adopted rules that go a long way toward
improving customer service. Had the 1992 Cable Act not been
passed, prices would have continued to rise and consumers would
have paid more for the same services than they will in 1994.

Cable operators below the new benchmark and small cable
operators will have a transition period during which they will not
be required to lower their prices by the full 17 percent pending
the completion of cost studies. In addition, certain small systems
will also be relieved of the requirement to unbundle equipment
revenues and rates, a requirement which appears to have placed a
large burden on small operators.

The Commission adopted rules and procedures for cost of
service rate showings. Under these regulations, a cable operator
may request relief from the required reduction in rates by showing
that its costs of service are unusually high. The cable cost of
service policies adopted today are similar to those the Commission
has applied to the telephone industry. This traditional cost of
service approach balances the interests of the cable operators and
their customers, permitting operators to recover from customers
only the reasonable costs of providing regulated services,
including operating expenses and a reasonable rate of return.
Included in our cost-of-service rules is a provision for
streamlined showings by small operators, yet another mechanism for
lightening the regulatory burden on small systems.

The final item adopted by the Commission today affirms earlier
decisions by the Commission, such as the tier buy-through
provisions. Under this provision cable operators cannot require a
subscriber to purchase any level of service other than the basic
service in order to access pay-per-view and other premium channel
offering!'!.

The Commission is undertaking an aggressive effort of
education and assistance in order to maximize the effective
implementation of these regulations. In December, the Commission
created a stand-alone Cable Services Bureau to provide "one stop
shopping" for cable operators, consumers and state and local
goYernment officials, including franchising authorities.

Telephone assistance in obtaining and completing forms as well
as other aspects of compliance with and implementation of these new
regulations is available through the Bureau. A separate contact
list, released today, is based on geographic zones and directs
people to the correct Cable Services Bureau staffers. The
Commi$sion is also holding regional educational seminars for
franchising authorities, other government officials and consumer
representatives and a teleconference seminar for cable operators.



In adopting these items, the Commission also noted tha:
implementation of tne 1992 Cable Act depend3 on the participation
of state and local franchising authorities, who must seek
certification to regulate basic cable service, ar.d consumers, who
must complain tu the Commission where they feel the Commission's
regulations are being violated with respect to cable programming
services. The Commission also looks forward to the full
participation of the cable industry in implementing regulations
that have the potential to bring value to the country as a whole.

Action by the Commission February 22, 1994, by

-FCC-

News Media contact: Karen Watson or Susan Sallet at (202) 632-
5050

Cable Services Bureau contact: Sandy Wilson at (202) 416-0856
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Mr. Reed E. Hundt, Chairman
Federal Communications Commission
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Dear Mr. Hundt:
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Several months ago I wrote to then-acting Chairman Quello
expressing concern over the fate of small, rural cable systems
under the complex federal regulations being contemplated pursuant
to the 1992 Cable Act.

While I understand your desire to ~eview all decisions at
the start of your tenure, small operators in my district inform
me that these delays are causing hardship and threaten the
viability of smaller entrepreneurs in the cable business.
Smaller operators were specifically recognized in the Cable Act
of 1992 to have different needs and different circumstances that
warranted specialized rules. Both administrative and financial
differences warranted such art approach.

Congress has long recognized the cost differences between
construction and operation of utility-like services in urban
versus rural areas. The REA .loan program is designed
specifically to attempt to alleviate some of those extra costs in
low-density areas fo; telephone and electric facilities. The
same I hope would be true when it comes to cable television rate
regulation.

It is my under~t.al&diJo.9 tha't:i'"Cu .i!.ope to adopt a special set
of rules for small'systems uith.in the next few weeks. I look
forward to seeing those rule& and to your aSStlX'ance that they
will bring substantive relief for small cable system operators.

JB/ks
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